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Bay Area Air Quality Management District 
375 Beale Street, Suite 600 
San Francisco, CA 94105 
PermitOmbudsman@baaqmd.gov 
 
Re: Concrete Production, Materials Handling, and Concrete Crushing Operations 
at Piers 92 and 94, San Francisco        
 
Permit Ombudsman and BAAQMD:  
 
The Environmental Law and Justice Clinic at Golden Gate University School of Law (the 
“Clinic”) submits these comments on behalf of the African American Community Health Equity 
Council, All Positives Possible, Bayview Hill Neighborhood Association, Bayview Hunters 
Point Mothers and Fathers Committee, Communities for a Better Environment, First Generation 
Environmental Health & Economic Developments, Greenaction for Health and Environmental 
Justice, the National Lawyers Guild - SF Bay Area Chapter Environmental Justice Committee, 
and the West Oakland Environmental Indicators Project. 
The African American Community Health Equity Council (“AACHEC”) is a community-
based collaborative of individuals and leaders of community-based and professional 
organizations in San Francisco.  Participating organizations include the Black Nurses 
Association, the John Hale Medical Society of Black Physicians, current and retired university 
professors, and current and former elected officials for the City of San Francisco and residents of 
Bay View Hunters Point.  AACHEC members have researched environmental, physical, and 
mental health in collaboration with the San Francisco Department of Public Health and other 
institutions committed to improving the health of San Francisco’s African American community 
and marginalized communities. 
All Positives Possible (“APP”) is a 501(c)(3) non-profit grassroots community-based 
organization based in Richmond, California, serving the Bay Area, including Sacramento and 
surrounding communities.  APP assists the efforts of low-income communities of color to 
confront the growing environmental health, environmental injustice, economic crisis and 
especially social injustices, helping combat the negative effects on human health, particularly on 
low-income and disenfranchised underserved communities of color.  Additionally, APP provides 
outreach, educational, trainings, organizing, advocacy and mentoring support to affected 
communities and underserved populations of color. 
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Bayview Hill Neighborhood Association is made up of residents who care about their 
neighborhood.  It is an all-volunteer non-profit committed to making the Bayview Hill 
neighborhood a safe, clean, and well-maintained place to live and raise children, where residents 
are united and influential regarding issues that impact their quality of life.  The association 
represents residents, including homeowners, who live and work in the area from Williams/Van 
Dyke Avenues to the San Francisco County line and from the Bayshore Freeway to Candlestick 
Point. 
Bayview Hunters Point Mothers and Fathers Committee is a neighborhood-wide, 
grassroots community organization composed entirely of residents working to protect and 
improve the wellbeing of their community. 
Communities for a Better Environment (“CBE”) is a community-based environmental 
justice organization located in both Southern and Northern California.  In Northern California, 
CBE is based out of Richmond and East Oakland.  The mission of CBE is to build people’s 
power in California’s communities of color and low-income communities to achieve 
environmental health and justice by preventing and reducing pollution and building green, 
healthy and sustainable communities and environments.  There are several BAAQMD-regulated 
aggregate facilities in both Richmond and East Oakland. 
First Generation Environmental Health & Economic Developments (“First Generation 
EHED”) is a 501(c)(3) nonprofit that comes from the depth and soil of the Bayview Hunters 
Point community.  First Generation EHED’s focus is on the people in the Bayview Hunters Point 
Community and the disadvantaged communities surrounding the Bay Area.  The organization 
assists low-income communities of color when it comes to environmental injustice and health.  
First Generation EHED’s mission is to empower the people and to support their fight against 
environmental, economic and health injustices, including to engage directly with governmental 
agencies to reform unfair policies impacting frontline communities. 
Greenaction for Health and Environmental Justice (“Greenaction”) is a multiracial 
grassroots organization founded by, led by, and working with low-income and working class 
urban, rural, and indigenous communities to fight for environmental justice and build a clean, 
healthy and just future for all.  Greenaction believes we can achieve environmental and social 
justice by working with frontline communities and building a strong grassroots movement to 
create real solutions that ensure our human right to a healthy and livable environment with 
justice for generations to come.  The organization mobilizes community power to win victories 
that change government and corporate policies and practices to protect health and to promote 
environmental, social and economic justice. 
The Environmental Justice Committee of the National Lawyers Guild San Francisco Bay 
Area Chapter launched in February 2021 to provide legal support to the local environmental 
justice movement and to be a political home for environmental justice-minded lawyers, legal 
workers, and law students.  The Committee is dedicated to protecting the rights, health, and 
environment of frontline communities facing environmental devastation as well as the rights of 
grassroots groups and activists fighting against environmental injustice.  The Committee 
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offers legal support and defense through impact litigation, seeking public records, trainings and 
community workshops, and consultation based on the evolving needs of the Bay Area 
environmental justice movement. 
West Oakland Environmental Indicators Project (“WOEIP”) is a resident-led, 
community-based environmental justice organization dedicated to achieving healthy homes, 
healthy jobs and healthy neighborhoods for all who live, work, learn and play in West Oakland.  
WOEIP’s mission is to build grassroots capacity to provide local leadership for positive change.  
The organization’s work aids residents in understanding the political, social, and natural forces 
that impact their lives.  WOEIP gives impacted residents the tools to participate in these 
processes and to drive change from the bottom.  Central Concrete Supply Co. has an operation in 
West Oakland. 
On behalf of these groups, the Clinic appreciates the opportunity to submit the following 
comments on proposed permits for several of the operations at Piers 92 and 94 in San Francisco 
– specifically, (1) Application #28001, Plant #17111, CEMEX Construction Materials; (2) 
Application #28839, Plant #13407, Hanson Aggregates; and (3) Application #27982, Plant 
#23564, Hanson Aggregates.  We also take this opportunity to comment on other facilities that 
generate air pollution at that location and discussed during the Bay Area Air Quality 
Management District’s (the “District” or “BAAQMD”) workshop on June 3, 2021 (the 
“Workshop”), as well as to request the District’s responses to issues that the Clinic, on behalf of 
many of the same groups represented here, has highlighted over the years.  These issues have 
contributed to the pollution levels near the piers and the resulting environmental injustice.   
I. The District’s Permitting Rules Should Be Revised to Address Cumulative 
Impacts of All of the Materials Handling, Concrete Crushing, and Concrete 
Production Operations at the Piers. 
The District should revise its regulations to address cumulative impacts to the Bayview 
community, including to address the polluting sources operating at or near Piers 90 through and 
96, some of whose permits are at issue in these comments.  The rules must address cumulative 
impacts because Bayview bears a disproportionate air pollution burden from multiple facilities 
operating in and around the neighborhood, including at the piers, as detailed in the Clinic’s two 
reports issued in 2017 [“2017 Report”] and 2020 and as the District acknowledged in the 
Workshop.  (The two reports, which are linked here, are incorporated here by reference.)  Recent 
documentation of the persistent and continuing pollution disparity also includes a joint study 
done between the City of San Francisco (SF Planning and Department of Public Health) and the 
District, which shows disparate air pollution impacts and cancer risks quite close to the piers.  
See Figures 12 and 13, Draft San Francisco Citywide Health Risk Assessment: Technical 
Support Documentation (Feb. 2020).   
The injustice of the greater burden on Bayview is no accident.  As acknowledged at the 
Workshop, structural racism played a critical role part in Bayview’s “pollution-scape.”  
Recognition of the inequitable burden, while important and necessary, however, is not enough.  
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Especially when there’s recognition of the historical injustice rooted in racism, such recognition 
is hollow without swift and broad actions to rectify the injustice.  Rectifying the persistent and 
present disparity requires, for example, rewriting the District regulations that perpetuate the 
injustice.  As the Clinic pointed out in commenting with respect to Regulation 2 revision 
proposals from the District, one of the necessary reforms must include accounting for the 
cumulative burden of the concentration of polluting sources in Bayview.  See letter from Lucas 
Williams and Sharifa E. Taylor to Jacob Finkle (May 28, 2021) [“Williams”], attached as Exhibit 
A and incorporated here by reference, pp. 1-3.   
The District should consider approaches to account for the cumulative public health 
impact of the collection of polluting facilities at the piers, as well as the health characteristics of 
Bayview residents.  Many approaches the District should take to account for these factors are 
elements of the Advisory Council Particulate Matter Reduction Strategy Report (December 16, 
2020).  The District should consider these approaches in permitting the facilities at the piers.  
One such approach is treating the sources as a single source for purposes of regulation (e.g., 
emissions calculations and thresholds, pollution abatement, and offsetting requirements).  
Assessing the health impacts of each criteria and toxic pollution from each of the Pier 92 and 94 
facilities (e.g., Central Concrete, CEMEX, Hanson at Pier 92, Hanson at Pier 94, and Recology, 
individually) does not protect public health and ignores the reality that no one breathes one 
pollutant at a time; nor does anyone breathe pollution from one facility at a time. 
Another potential approach is to regulate PM2.5 emissions in CARE (Community Air 
Risk Evaluation) communities as toxic air contaminants for purposes of calculation of health 
risk, pollution abatement, and offsets, as the Clinic so long ago recommended and the Advisory 
Council has recently reaffirmed.  This approach would recognize the danger of PM2.5 emissions: 
the leading environmental health risk factor, PM2.5 levels are harmful at below the NAAQS, at 
concentrations as low as 2 μg/m3 (micrograms per cubic meter).  See Veronica A. Southerland, et 
al., Assessing the Distribution of Air Pollution Health Risks within Cities: A Neighborhood-Scale 
Analysis Leveraging High-Resolution Data Sets in the Bay Area, California, Environmental 
Health Perspectives, Vol. 129 No. 3 (Mar. 31, 2021) [“Southerland”], p. 3.  (The District 
acknowledges these dangers.  See Williams, p. 5.)  Estimates of deaths and morbidity that could 
be attributable to PM2.5 in the nine counties of the Bay Area within the District’s jurisdiction are 
noteworthy in this context: 
Condition Number Affected 
Deaths 3,080 
New pediatric asthma cases 5,590 
Asthma ER visits   720 
Source: Southerland, p. 5. 
Yet another approach the District should consider is to restrict offsets in CARE 
communities to come from the same area.  Currently, offsets banked anywhere in the nine 
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counties within the District’s jurisdiction could be used in Bayview or elsewhere.  These offsets 
do not help protect Bayview residents. 
Adopting these recommendations and those of the Advisory Council on particulate 
matter, treating area sources together as a single source, and restricting the use of offsets from 
other areas would also be consistent with the District’s vision of abating pollution impacts in 
CARE communities.   
II. The District’s Practices Should Be Reformed to Ensure Prompt Discovery of and 
Prompt Enforcement Against Illegal Operations. 
Regulations are as good as they are enforced.  Non-enforcement promotes illegal 
behavior through setting an example that violations will go unpunished and disadvantages law-
abiding operations.  Illegal operations also create health risks in the vicinity of the operations, as 
amply demonstrated by the District’s acknowledgement that some of the unpermitted operations 
must now install additional pollution abatement to reduce risks, in at least one case acute health 
risks.   
The Clinic made several recommendations in its two reports.  The District should 
publicly respond to each of the recommendations and reform its practices to ensure that illegal 
operations are promptly discovered, and enforcement is swift, just, and fair to both to the 
community that has borne the brunt of the pollution and the law-abiding regulated community.  
The information presented at the Workshop confirmed the findings in the Clinic’s reports and 
evinced a continuing pattern of practice of (1) years of delays in enforcement and in requiring 
pollution controls, (2) refusal to use the District’s authority to shut down illegal operations, even 
those creating obvious health risks, (3) failure to discover operations that lack permits or to issue 
a Notice of Violation unless community pressure is exerted, and (4) failure to be accountable to 
the public on compliance, enforcement, and information availability.  See also Williams, pp. 7-8.  
Some of these issues are more specifically discussed below. 
CEMEX: As also highlighted in the Clinic’s two reports, the District has failed to correct 
errors and take enforcement action for years, to the detriment of public health – in this instance 
an acute hazard.  Despite the hazard posed by CEMEX’s operation – which a District engineer 
addressed in an internal memorandum – the District has not yet initiated enforcement, failed to 
shut down operations that resulted in exceedance of acute health risks, and did not discover 
CEMEX’s exceedance of throughput limits that were obvious on the face of reports available to 
the District.  The Clinic’s students who had no previous background in air pollution laws were 
able to ascertain these violations based on the District’s documents.  District staff, with its 
expertise, could have discovered the violations (and indeed did, as the memorandum concerning 
health risks from nickel demonstrates, as discussed below).  See Interoffice Memorandum from 
Ted Hull to Dharam Singh (Apr. 15, 2015), attached as Exhibit B [“Hull”]. 
In April 2016, after reviewing documents available from the District through the Public 
Records Act, Clinic staff and a student (on behalf of the AACHEC and Greenaction) met with 
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District staff, where the Clinic disclosed the results of its investigation of the facilities at Piers 92 
and 94.  The investigation had demonstrated that a number of operations at the piers lacked 
permits and CEMEX, in particular, should not have been given a permit for its concrete 
production operation because the health risks from the operation exceeded the District’s acute 
hazard index by 2.6 times based on nickel emissions.  (At the Workshop, we mistakenly asked 
about chromium rather than nickel.)  In the April 2016 meeting, the District confirmed that an 
engineer at the District was directed by his supervisor to recalculate the health risks from 
CEMEX, which resulted in granting a permit to CEMEX, which would not have been granted 
had the engineer’s calculations been upheld as they should have been.  See Hull.  The District 
stated in April/May 2016 that it would address this miscalculation in its annual permit renewal 
process.  Despite this statement and despite that it was an acute hazard that was at issue, the 
District apparently didn’t “address” this issue at any annual permit renewal process.  Neither did 
the District shut down the operation or take enforcement action – not one that the public is aware 
of at any rate. 
At the Workshop – five years after the Clinic’s meeting with the District where it stated 
that it would address the issue – the District revealed that the “additional mitigation” CEMEX 
would undertake (that is, upgrading particulate filters to a 99% collection efficiency, abatement 
to reduce particulate emissions from truck loading, and adoption of a dust control plan) was 
because of the acute health risk the District had known about since at least 2016 (and should 
have known long before then since the District had the documents that law students were able to 
decipher).   
It is unclear to us when CEMEX began to operate in violation of its permit limits and 
therefore when these additional mitigation measures should have been imposed (or, more 
accurately, when the permit should have been denied, resulting in a shutdown of operations).  
For years, then, the community has suffered from additional pollution from these operations, 
which have created an acute health risk.1   
 
1 Yet, years ago, when Clinic students presented their findings to the Bayview community in 
which District staff were present, staff asked us why the Clinic was concerned about CEMEX 
and other operations when the District would have permitted them anyway.  One clear answer to 
this question is that, even if the permits would have been granted, they would have imposed 
health protective measures.  The question itself, however, is astounding, coming from an agency 
created under the California Health and Safety Code, with a duty to carry out the mandates of the 
federal Clean Air Act and the state air pollution control laws.  This attitude has existed at the 
agency for decades.  When Clinic students attended variation hearings in the early 2000s, one of 
the lawyers representing the District insisted that the District was not a health agency.   
 
We take this opportunity to recount these incidents because, as an advocacy group that is housed 
in an academic institution and therefore is fortunate to enjoy some amount of reputational 
privilege, the Clinic wishes to ensure that these incidents are documented so that similar 
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In any enforcement action against CEMEX, the District should not simply look to 
mitigation that would have been required for CEMEX to receive a permit.  The District should 
impose additional obligations that “make up” for the added pollution to the community through 
projects that take away pollution.  When the District resolved its Notice of Violation after filing a 
lawsuit against Central Concrete, the District did not consult with community groups or the 
Clinic concerning any supplemental environmental project and settled the lawsuit upon payment 
of a minor penalty, even though the violation resulted in increased health risks. 
Recology: On April 30, 2021, after NBC Bay Area Investigative Unit ran a story about 
the trailers for the unhoused that showed plumes of particulates, the Clinic wrote to District staff 
asking about the operations south of the trailers.  Specifically, in the email, we asked whether the 
District was aware of the operations south of the trailers, with reference to photographs that were 
enclosed with the email, and whether the operations were permitted.  The Clinic did not receive 
any responses to this email.  At the Workshop, however, District staff revealed that this facility is 
Recology; it was crushing concrete; Recology had applied for a permit in 2016, but because of 
disputes about portable equipment, the permit issue hadn’t been resolved; it received a Notice of 
Violation in 2021; the day of the Workshop, Recology had submitted a new permit application; 
and, pending its permit application, Recology had agreed to cease its operation.   
Upon questioning, the District disclosed that Recology received a Notice of Violation on 
May 5, 2021, i.e., only after the Clinic’s email even though the District had known of the 
operation at least since 2016, and the crushing operations had been ongoing since 2009.  Thus, 
for more than a decade, Recology may have been, in all likelihood, allowed to undertake a 
visible PM-generating operation without any pollution control requirements.  Only when the 
television crew filmed the visible emissions and only after being asked about the operation did 
the District obtain an agreement for Recology to cease its operations.   
Larger Questions Raised Concerning Enforcement and Public Accountability:  
Information about the longstanding violations of both CEMEX and Recology without 
correction from the District raises many questions relevant to the District’s mission, its 
commitment to CARE communities, and the District’s responsiveness to complaints from the 
public and its accountability to the public.  Does the District seriously believe in its CARE 
community goals?  When the District sends inspectors to Bayview daily, what do they report 
back, and what does the District do with this information?  Why did it take the District this long 
to act on a facility it has known about?  Arguably, the District may have known about Recology 
since before April 2016 when the District met with the Clinic staff and student.  (The District 
sent out inspectors to several of the operations shortly before that meeting, after the meeting was 
scheduled, which resulted in some Notices of Violations.)  Does this pattern of overlooking 
 
experiences our clients have with agencies can be validated.  When these experiences are 
common with us professionals, we can only imagine how common it is with our clients, who are 
not viewed in the same light, despite their lived experiences and expertise about the community 
in which they live. 
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unpermitted operations extend beyond the piers?  If so, should the District be authorized or 
delegated to carry out its program under the Clean Air Act?   
It is hard to believe that the pattern does not extend beyond the piers.  As we reported in 
2017, many of the same facilities that are now being permitted for their operations at Piers 92 
and 94 have operations elsewhere in the Bay Area, and they had operations in Berkeley, 
Oakland, and Union City with similarly unpermitted operations.  2017 Report, at 1.  (Some of the 
oil refinery Notices of Violations that the Clinic has reviewed also took several years to resolve.)  
This pattern, in fact, is longstanding.  The two groups that have reviewed the District’s 
enforcement, including the highly respected Legislative Analyst’s Office, have criticized the 
District’s lax enforcement.  2017 Report, p. 10 n.25. 
While the Clinic has not followed up on violations outside the Port property, the District 
should report to the public any results of its investigations concerning concrete manufacturers 
and materials handling facilities that relate to concrete production elsewhere in the Bay Area.  
This information bears on not only the pollution impacts to the communities near those facilities 
but also on the penalties these facilities should be levied as repeat violators. 
Other Facilities Operating at the Piers: In investigating whether facilities operating at the 
piers had a permit, our students reviewed Google Maps, Port of San Francisco documents, and 
District documents.  The District has more resources at its disposal.  Its inspectors are now 
apparently physically present in Bayview, which is an excellent development.  Additionally, the 
District should consult with the Port of San Francisco to discover who its tenants are and what 
they do.  (Interestingly, based on some of the documents we reviewed, the Port was apparently 
under the false impression that all the facilities with Port leases were complying with 
environmental laws.)  The two agencies should also jointly conduct enforcement to ensure that 
the Port tenants are following District regulations.  Some of the Port documents reveal that there 
may be additional sources present on Piers 90 through 96 that merit review from the District.   
III. Comments Specific to the Proposed Permits and Central Concrete 
Comments Concerning the Workshop 
The Workshop was publicly noticed.  The notice did not state that only Bayview 
residents ought to speak or be given priority in participation.  Despite that it was a public 
workshop, Board Member Shamann Walton discouraged comments from advocates and other 
participants unless they were Bayview residents.  He specifically stated that any statements from 
these members would “go in one ear and out the other.”  While his statements may have been 
well-intentioned to ensure that those directly affected were able to participate, the impact of his 
statement chilled public participation and speech.  Such statements also are inappropriate in a 
workshop dealing with how the District operates.  As such, those interested in how the District 
operates (e.g., how it treats violators, how it permits facilities) have a legitimate interest in 
commenting and asking questions.   
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In fact, as applied to the Clinic, the comments were misguided.  On behalf of the groups 
represented in this letter, the Clinic discovered the violations that were the subject of the 
Workshop, even though the District’s presentations made it appear that the District on its own 
discovered the violations.  Because the District did not acknowledge the advocates’ role in 
bringing these violations to light, Board Member Walton may not have been informed of the 
important role these groups played concerning the subject matter of the Workshop. 
General Questions 
At the Workshop, we raised the following questions.  However, after about 30 minutes of 
precatory comments from the District and Board Member Shamann Walton and additional time 
spent in discussions about the location of the trailers for the unhoused, questions were left 
unanswered: How much PM total (PM10 and PM2.5) is emitted from the facilities at Piers 92 and 
94?  Were any actual measurements made at the piers for emissions calculations?  Answers to 
these questions are important information for the cumulative impacts of the operations at the 
piers.  While the District committed to answering these questions in the responses to comments, 
the District’s responses to comments won’t be available until after our comments are due.   
Other relevant questions that were also asked and left unanswered are: Why does the District 
repeatedly allow facilities to operate for years without an Authority to Construct and a Permit to 
Operate or when throughput limits are exceeded without a new Authority to Construct and 
Permit to Operate?  Additionally, the public also has a right to know why the District does not 
take enforcement against an operation that lacks proper permits once a Notice of Violation is 
issued but awaits the completion of a permitting process?  What is the point of a requirement to 
obtain an Authority to Construct prior to operation when the District does not enforce for years, 
and unpermitted operations go on for years? 
Comments Concerning Documents Relevant to the Workshop and the Proposed Permits 
Reviewing the sufficiency of permit conditions requires examination of documents 
beyond those made available to the public in these permitting proceedings.  For example, the 
public lacks timely access to the facilities’ permit applications, as well as the District’s air 
dispersion modeling documents.  And, while the District discussed the Recology Notice of 
Violation, it wasn’t made available to the public at the Workshop.  These documents should have 
been provided along with the notice of the Workshop.  Other air districts make available a much 
more extensive set of documents without the public needing to make a Public Records Act 
request.  See Williams, p. 7. 
Comments Concerning Air Dispersion Modeling 
The District staff at the Workshop explained that the pollution impacts of the operations 
for which air dispersion modeling was performed do not extend beyond the facilities.  In 
response to comments, the District should make available this analysis and the assumptions 
underlying the analysis.   
Comments to BAAQMD – Piers 92 and 94 
June 15, 2021 




Despite the statements made at the Workshop that the impacts of the facilities do not 
extend beyond the facilities themselves, roadway pollution does not fully explain the level of 
PM2.5 present in Bayview.  For example, the joint study done between the City of San Francisco 
(SF Planning and Department of Public Health) and the District, shows hot spots quite close to 
the piers.  See Figures 12 and 13, Draft San Francisco Citywide Health Risk Assessment: 
Technical Support Documentation (Feb. 2020) [“Citywide”].  Figure 12 shows annual average 
PM2.5 contributions from permitted stationary sources in 2020.  Citywide, p. 31.  The hot spot 
depicted in Figure 12 is spatially quite distinct from mobile source PM2.5 contributions depicted 
in Figure 10 (Citywide, p. 29).  The sources of PM that are near the hot spot in Figure 12 are the 
material handling, concrete production, and concrete crushing facilities at Piers 92 and 94.  In 
fact, the Citywide report explains that the PM2.5 concentrations depicted in Figure 12 include PM 
from “aggregate handling (near Islais Creek).”  Citywide, p. 30.  (Since Figure 12 purportedly 
shows emissions from “permitted” sources, including the unpermitted sources that are now being 
proposed for permitting – the Hanson facilities and CEMEX – are presumably excluded from the 
hot spot shown in Figure 12.  This exclusion would mean that the hot spot would be even 
“hotter.”)  Figure 13 also shows cancer risk contributions quite close to Piers 92 and 94.  
Citywide, p. 32.  In other words, it is difficult to square the Citywide report with the District’s 
representation that the pollution impacts of the facilities at issue do not extend beyond the 
facilities.  It is therefore incumbent on the District to explain the air dispersion modeling in ways 
that advocates and community members can understand. 
In addition to the information contained in the Citywide report, the very proximity of the 
facilities to the Bayview neighborhood raises questions about the dispersion modeling.  The 
nearest elementary school – Malcolm X Academy Elementary School – is only approximately 
3,500 feet from Hanson at Pier 94; and Youngblood-Coleman Playground is even closer, at about 
3,000 feet.  Even if the wind rose may show predominant wind patterns from west to east, for 
some of the time the wind direction shifts quite strongly the other way.  It is therefore difficult to 
conclude that pollution impacts are limited to the facilities. 
CEMEX 
When was CEMEX’s throughput increased?  Depending on when, the potential to emit 
(“PTE”) for the facility could be higher – i.e., the PTE would be added to the original emissions 
for the 2005 ATC rather than as a modification.  That is, should applications ##12815, 26846, 
and 27409 be treated as a single application?   
 
Related to the question above, were there two increases in throughput or only one?  That 
is, CEMEX applied for an increase in December 2014 and again in June 2016 to “match the 
[throughput] increase” that had already been instituted without a permit from the District.  What 
is the sequence of events of the throughput increases?  That is, was the throughput “increase” an 
actual increase, or did the facility always have the larger throughput?  Or what is the history of 
throughput?  The history of throughput would provide a more accurate idea of whether the 
permit is for a modification or for throughput that the company used from the beginning.  An 
answer to this question would determine the validity of the original permit. 
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The District stated in its Engineering Evaluation that there’s no VMT (vehicle miles 
traveled) increase.  When throughput is increased, however, one would expect that there would 
be more vehicle traffic to handle the increase in the throughput.  Can the District explain how 
there will not be a VMT increase? 
 
What is the standard for how the credit is provided under the Small Facility Bank 
Account?  Shouldn’t the credit come from the facility to enable reductions?  Where are the 
credits coming from?  If the credits are coming from reductions made outside of Bayview, it 
won’t be helping the Bayview community.  
 
The District states that the S-15 stockpile has a moisture content above 5 percent based 
on documentation CEMEX provided.  Has this claim been verified with an inspection?   
 
Several permit conditions appear vague.  For example, CEMEX is required to abate PM10 
emissions during operations.  (Permit conditions 6 and 7.)  How is the abatement required to be 
performed?  And how would CEMEX or the District be able to verify that CEMEX is 
“minimize[ing]” fugitive dust emissions from truck traffic, without a requirement that CEMEX 
monitor for fugitive emissions based on the Ringelmann standard?  (Permit condition 10.) 
 
When compliance with Ringelmann standards is required, the permit should specify that 
the company has someone onsite trained and certified to judge compliance.  Even though 
CEMEX is required to comply with Regulation 1, which may require that such a person be 
onsite, the requirement should be made explicit so that the permittee understands the 
requirements.  In addition, the permit does not require when the Ringelmann measurements 
should be made.  (Permit condition 3.)  The permit should specify when such measurements 
should be made to best protect public health. 
 
Recordkeeping requirements do not accompany all the permit requirements.  For 
example, while CEMEX is required to check a device for plugging every three months, there is 
no requirement to record the result of the inspection.  Without recordkeeping requirements, it 
will be difficult for CEMEX and the District to determine when such inspections occurred.  In 
addition, the requirement to check for plugging every three months should be explained.  Is that a 
sufficient frequency, and what is the frequency determination based on? 
 
Can the District also explain conditions 14 and 15?  What was the purpose of those 
conditions? 
The permit conditions refer to a dust control plan.  The public should be able to see the 




In the 2017 Report, the Clinic noted that, depending on when Application #24200 was 
made, the increases sought in Applications #24200 and #26351 should have been considered as 
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one increase.  That is, risks from increases sought in both applications should be considered for 
health risk assessment.  When was Application #24200 made? 
 
Central Concrete has other operations, including in West Oakland.  Has the District 




When did the operation at Pier 94 begin?  Was it in 2001? 
 
The operations at Pier 92 and 94 both handle sand, regardless of what the SIC (Standard 
Industrial Classification) code may be for the two operations.  The District should not rely on 
SIC when they handle the same kind of material.  SIC codes are useful information but should 
not be used to overcomplicate the obvious.  Here, the facilities at Piers 92 and 94 handle the 
same kind of material and are owned by the same company.  Thus, the Hanson facilities should 
be treated as a single facility. 
 
The Clinic asked for confirmation of the moisture content in 2016.  The Engineering 
Evaluation indicates that the inspection finally occurred two years later in 2018.  Why the delay? 
 
The Health Risk Assessment memorandum states that the AERMOD dispersion was used 
to estimate annual average ambient air concentrations, and the model was run with Mission Bay 
(2008-2012) data.  That appears outdated.  Doesn’t the District have more recent data?  Also, are 
those data closely relevant to the meteorological conditions of the piers?  And does using 1.5 
meters capture impacts to children who are shorter? 
 
The District used data from MDAQMD to calculate wind speed.  (It is possible we 
misunderstand the import of the data from MDAQMD.  Could the District explain why the data 
were used?  Could a different data point be used such as from the location of the facility?   
 
The District used overburden figure for a coal mine and used 14 mph at a reference point 
of 10 meters.  What is the significance of these selections, and why were they chosen?  (See 
Engineering Evaluation, p. 8.) 
 
The District used Equation 4-9 from the EPA document, “Control of Open Fugitive Dust 
Sources,” dated 9/1988 for the sand stockpile.  Could the District have used some other 
methodology? 
 
Sand testing is “at least once every 3 years.”  (Permit condition 5 for both permits.)  
Since the District’s testing in the past directly contradicted Hanson’s test results on moisture (see 
Hanson Pier 94, Engineering Evaluation, p. 2), shouldn’t the test be done more frequently, 
especially because the moisture level significantly impacts PM emissions? 
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Is the moisture content of 5 percent supported by the most up-to-date science?  Dr. 
Raymond Tompkins of the African American Health Equity Council has provided documents to 
the district stating that a moisture content of 12 percent is required to avoid PM emissions. 
Application of the California Environmental Quality Act to the Permitting 
The District’s decisions to issue permits to CEMEX and Hanson are discretionary.  
Therefore, the District should have prepared a draft environmental impact report under the 
California Environmental Quality Act (“CEQA”).   
Permitting decisions that allow an agency to deny or modify a project to address 
environmental impacts are discretionary decisions subject to CEQA.  See generally Protecting 
Our Water & Env’t Res. v. Cty. of Stanislaus (2020) 10 Cal. 5th 479; Friends of Westwood, Inc. 
v. City of Los Angeles (1987) 191 Cal. App. 3d 259, 273 (citing San Diego Trust & Savings Bank 
v. Friends of Gill (1981) 121 Cal. App. 3d 203).  Discretionary projects are distinguished from 
ministerial projects, for which the law requires an agency to act “in a set way without allowing 
the agency to use its own judgment.”  14 Cal. Code Regs. § 15002(i)(1).  Ministerial projects 
involve “little or no personal judgment by the public official as to the wisdom or manner of 
carrying out the project.  See Williams, pp. 3-5. 
The District has broad authority – and therefore discretion – to use its judgment to deny 
or modify permits to address air quality impacts.  Under the permitting rules, the District “may 
impose any permit condition that [it] deems reasonably necessary to insure compliance with 
federal or California law or District regulations.”  Rule 2-1, Section 403.  The District’s ability to 
impose tailored permit conditions is readily apparent in practice, as District staff make broad 
assessments about whether, for example, the applicant’s “modeling analysis demonstrates that 
the proposed source emissions will not interfere with the attainment or maintenance of [regional 
air quality standards].”  Permit Handbook at 11.  These judgments are precisely the type of 
independent deliberations about whether to deny or modify projects entailed in discretionary 
actions.   
For example, throughout the Workshop, the District’s engineering staff made statements 
indicating that the District had chosen to impose stricter conditions based on comments received 
during a task force meeting in March 2021 and sought comments from the public so that it could 
consider further conditions.  Further, imposition of limits on throughput and the requirement of a 
dust control plan (in the case of CEMEX) are discretionary choices.  These decisions are 
precisely the type of independent deliberations about whether to deny or modify projects entailed 
in discretionary actions.  See Protecting Our Water, 10 Cal. 5th at 496-98; see also Friends of 
Westwood (1987) 191 Cal.App.3d 259 (issuance of a building permit for a construction project 
was discretionary because the city could require project modifications to address environmental 
impacts).  The District’s imposition of some of these requirements outside of permitting 
proceedings – possibly in the context of enforcement – doesn’t change the result because these 
are decisions that should have been made within the permitting context. 
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Several other discretionary decisions were made in requiring sampling frequency (e.g., 
Hanson Pier 92, condition 5; Hanson Pier 94, condition 5), number of trips for the front loader 
(Hanson Pier 94, condition 9), ways to minimize dirt during traveling on roadways, and the 
Ringelman limitation (e.g., CEMEX condition 3, requiring 0.5 rather than 1.0).  Discretionary 
decisions were also made with respect to the air dispersion modeling and calculation of 
emissions (see questions above relating to wind speed, reference points).  And discretionary 
decisions that should have been made in the permitting context will continue to be made, 
including how CEMEX will decrease risks from nickel, including the kinds of mitigation that 
will be imposed.  These decisions are those not dictated by the Permit Handbook. 
For these reasons, an environmental impact report (“EIR”) should be required here for all 
the facilities that are being permitted together at Pier 92 and 94.  In the EIR, the District must 
discuss significant “cumulative impacts.”  See CEQA Guidelines § 15130(a).  “Cumulative 
impacts” are defined as “two or more individual effects which, when considered together, are 
considerable or which compound or increase other environmental impacts.”  CEQA Guidelines 
§ 15355(a).  “[I]ndividual effects may be changes resulting from a single project or a number of 
separate projects.”  CEQA Guidelines § 15355(a).  A legally adequate “cumulative impacts 
analysis” views a particular project over time and in conjunction with other related past, present, 
and reasonably foreseeable future projects whose impacts might compound or interrelate with 
those of the project at hand.  CEQA Guidelines § 15065(a)(3).  “Cumulative impacts can result 
from individually minor but collectively significant projects taking place over a period of time.”  
CEQA Guidelines § 15355(b).   
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Bay Area Air Quality Management District 
375 Beale Street, Suite 600 
San Francisco, CA 94105 
jfinkle@baaqmd.gov 
 
Mr. Finkle:  
 
Thank you for the opportunity to submit these comments on potential amendments to the 
Bay Area Air Quality Management District’s (the District) permitting rules.  These comments 
are submitted by the Environmental Law and Justice Clinic at Golden Gate University School of 
Law on behalf of the West Oakland Environmental Indicators Project and Communities for a 
Better Environment.  We appreciate the District’s willingness to consider revisions to its 
permitting rules.  However, as discussed during the May 12 workshop, the District’s Concept 
Paper fails to propose changes to the permitting rules that are sufficient to protect overburdened 
communities.  We highlight areas where the rules should be revised below.   
I. The District’s Permitting Rules Should Be Revised to Address Cumulative Impacts 
in the Permitting Process. 
The District should revise its rules to address cumulative impacts on overburdened 
communities in the permitting process.  The District’s Concept Paper recognizes that cumulative 
impacts are a significant concern for Bay Area communities.  Many Bay Area communities such 
as Bayview/Hunters Point, Richmond, East Oakland, and West Oakland are severely 
overburdened by pollution.  These and other Bay Area communities rank among the most 
pollution-burdened in the state according to the California Communities Environmental Health 
Screening Tool 3.0.  A recent study confirmed that there are great disparities in air pollutant 
exposure, pollution-attributable health risks, and pollution-attributable disease burden in the San 
Francisco Bay Area.  See Southerland, et al., Assessing the Distribution of Air Pollution Health 
Risks within Cities: A Neighborhood-Scale Analysis Leveraging High-Resolution Data Sets in 
the Bay Area, California, ENVIRONMENTAL HEALTH PERSPECTIVES, Vol. 129 No. 3 (March 31, 
2021).1  The District itself has already done substantial work to, among other things, identify 
 
1	Available at https://ehp.niehs.nih.gov/doi/10.1289/EHP7679.		
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communities most adversely impacted by air pollution through its Community Air Risk 
Evaluation (CARE) program.   
 
 Nevertheless, the District declines to incorporate cumulative impacts analysis in the 
permitting process.  See Concept Paper, App. B at 1.  The District’s reasons for refusing to do so 
are not compelling.  The District contends that its CEQA thresholds of significance are an 
adequate substitute for cumulative impacts analysis.  Throughout the Concept Paper, the District 
suggests that its CEQA thresholds are sufficient “to protect public health” and ensure that an 
“analysis of cumulative impacts” is conducted for projects.  See, e.g., Concept Paper at 13.  The 
District overlooks the fact that CEQA is not designed to protect public health from air pollution.  
Rather, CEQA’s purpose is to identify and mitigate significant environmental impacts when 
feasible.  CEQA is not primarily designed to improve local air quality and to drive technological 
innovations in ways the Clean Air Act is.  Nor does CEQA necessarily ensure that disadvantaged 
communities are protected from concentrations of polluting sources in their neighborhoods.  
Unlike land use agencies, the District has the authority to directly reduce air pollution from 
stationary sources and is charged with protecting public health.   
 
As the District acknowledges, public authorities across the country are incorporating 
environmental justice considerations into decisions to approve pollution sources that may have a 
disproportionately negative impact on overburdened communities.  See, e.g., Concept Paper, 
App. A at 11-12.  The Environmental Justice Act in New Jersey (EJ Act) is a good example.  See 
New Jersey Public Law 2020, Chapter 92.  The EJ Act requires applicants to submit 
environmental justice impact statements.  Id. at C.13:1D-158.  The government must deny a 
permit for a new facility or source when it would, “together with other environmental or public 
health stressors affecting the overburdened community, cause or contribute to adverse 
cumulative environmental or public health stressors in the overburdened community that are 
higher than those borne by other communities” unless the facility addresses a compelling public 
interest in the community.  Id.  The EJ Act defines “overburdened community” as a census block 
group in which: (1) at least 35 percent of the households qualify as low-income households; (2) 
at least 40 percent of the residents identify as minority or as members of a State recognized tribal 
community; or (3) at least 40 percent of the households have limited English proficiency.  Id. at 
C.13:1D-158.   
 
The District should adopt a permitting approach similar to the EJ Act.  The permitting 
process should determine whether a facility or source located in a CARE community poses a 
health risk to the community.  In doing so, the District should consider the cumulative impact of 
polluting facilities in the area over time; the District should also incorporate an equity checklist2 
 
2	See Oakland Climate Action, Equity Checklist for the Priority Conservation Areas Section 
Process, available at http://oaklandclimateaction.org/wp-content/uploads/2015/06/Equity-
Checklist_6_19_15.pdf. 
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and health impacts assessment3 in its permitting process as part of the cumulative impact 
analysis.  Cumulative impacts analysis must include evaluating the risk from other polluting 
facilities in the community.  This analysis should also include every source at each facility, so 
that the analysis captures the risk on a facility-wide basis.  For example, when facilities add new 
sources or modify sources that increase pollution, the risk of the facility as a whole should be 
evaluated. Such risk analysis could leverage, and build off of, the facility Health Risk 
Assessments conducted under Regulation 11, Rule 18.  Where there is a reasonable possibility 
that a proposed source will cause unacceptable risks, the permit should be denied or the source 
should be required to eliminate the risks.  The rules should require public notice and a public 
comment period for any facility that proposes to increase air emissions in a CARE community.   
II. The District’s Permitting Rules Should Be Amended to Comply with the California 
Environmental Quality Act. 
The District’s permitting rules do not comply with the California Environmental Quality 
Act.  The rules exempt nearly all of the District’s permitting decisions from CEQA review on the 
ground that permit approvals are ministerial—as opposed to discretionary—decisions.  See Rule 
2-1, Section 311; Concept Paper 12-13.  However, the District’s decisions to grant permits to 
facilities—particularly facilities located in overburdened low income and communities of 
color—involve significant discretion and judgment concerning air pollution controls.  The 
California Supreme Court’s recent decision in Protecting Our Water & Env’t Res. v. Cty. of 
Stanislaus (2020) 10 Cal. 5th 479, confirms that permitting decisions allow agencies to 
determine appropriate mitigation of environmental impacts cannot be categorically classified as 
ministerial.  Thus, the District’s permitting decisions, with few exceptions, are discretionary 
actions subject to CEQA.     
CEQA requires an environmental impact report (EIR) when a public agency proposes to 
approve a project that may have a significant effect on the environment.  Laurel Heights 
Improvement Assn. v. Regents of Univ. of California (1988) 47 Cal. 3d 376, 390.  Through the 
EIR process, CEQA compels government first to identify the environmental effects of the 
project, and then to mitigate those adverse effects with feasible mitigation measures or 
alternatives.  Sierra Club v. State Bd. of Forestry (1994) 7 Cal. 4th 1215, 1233.  
CEQA applies to agency decisions on projects that are discretionary.  Pub. Res. Code § 
21080(a); 14 Cal. Code Regs. §15002(i).  A discretionary project requires the decisionmaker to 
exercise judgment or deliberation in determining whether to approve the project. 14 Cal. Code 
Regs § 15357.  A decision to approve a project is discretionary when the approval process allows 
the government to shape the project in any way that could respond to environmental concerns—
for example, by requiring modifications or pollution control measures.  Protecting Our Water & 
 
3	See, e.g., Pew, HIAs and Other Resources to Advance Health-Informed Decisions: 
A toolkit to promote healthier communities through cross-sector collaboration (April 2018), 
available at https://www.pewtrusts.org/en/research-and-analysis/data-visualizations/2015/hia-
map?sortBy=relevance&sortOrder=asc&page=1. 	
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Env't Res. v. Cty. of Stanislaus (2020) 10 Cal. 5th 479, 493-94 (citing Friends of Westwood, Inc. 
v. City of Los Angeles (1987) 191 Cal.App.3d 259, 267).   
 
Discretionary projects are distinguished from ministerial projects, for which the law 
requires an agency to act “in a set way without allowing the agency to use its own judgment . . . 
.” 14 Cal. Code Regs. § 15002(i)(1).  Ministerial projects involve “little or no personal judgment 
by the public official as to the wisdom or manner of carrying out the project. The public official 
merely applies the law to the facts as presented but uses no special discretion or judgment in 
reaching a decision.” Id. § 15369; Sierra Club v County of Sonoma (2017) 11 Cal.App.5th 11, 
22.   
Permitting decisions that allow an agency to deny or modify a project to address 
environmental impacts are discretionary decisions subject to CEQA.  The California Supreme 
Court recently held that a county’s classification of all decisions on well construction permits as 
ministerial was unlawful.  See Protecting Our Water, 10 Cal. 5th 479.  The Court found that the 
county had discretion to apply objective legal standards for wells (such as “adequate” distances 
between wells) to individualized factual circumstances.  Id. at 496.  For instance, the county had 
the authority to require a different well location or deny the permit.  Id. at 498.  Thus, the court 
held that the county’s well permitting decisions could not be uniformly classified as ministerial.  
Id. 
Here, the District’s permitting rules exempt nearly all permit approvals from CEQA 
review as ministerial.  Specifically, the rules provide that “permits prepared in accordance with 
District’s Permit Handbook and BACT/TBACT Workbook are deemed ministerial under CEQA, 
and therefore agency decisions to approve permit applications for those ministerial permits are 
exempted from CEQA analysis.”  Concept Paper 12-13; Rule 2-1, Section 311.  While the rules 
state that CEQA applicability is determined on a “case-by-case basis” (Rule 2-1, Section 314), in 
practice the Air District applies these rules to exempt all, or nearly all, permits from CEQA 
review.  Our review of the Governor’s Office of Planning and Research’s CEQA database 
(https://ceqanet.opr.ca.gov) indicates that the District has not done a CEQA review of a permit 
approval in at least the past fifteen years.  In contrast, other California air districts routinely 
analyze permitting decisions that have the potential to cause significant air pollution impacts 
under CEQA.4 
The District’s rules exempting permitting decisions from CEQA are unlawful.  The Air 
District’s decisions to issue permits to facilities are discretionary.  The District has broad 
authority to use its judgment to deny or modify permits to address air quality impacts.  Under the 
permitting rules, the District “may impose any permit condition that [it] deems reasonably 
necessary to insure compliance with federal or California law or District regulations.”  Rule 2-1, 
 
4 See, e.g., San Joaquin Valley Air Pollution Control District website, CEQA Notices, 
http://www.valleyair.org/notices/Docs/2020/06-13-20_(NOI)/Packet.pdf. 
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Section 403.  The District’s ability to impose tailored permit conditions is readily apparent in 
practice, as District staff make broad assessments about whether, for example, the applicant’s 
“modeling analysis demonstrates that the proposed source emissions will not interfere with the 
attainment or maintenance of [regional air quality standards].”  Permit Handbook at 11.  These 
judgments are precisely the type of independent deliberations about whether to deny or modify 
projects entailed in discretionary actions.  See Protecting Our Water, 10 Cal. 5th at 496-98; see 
also Friends of Westwood (1987) 191 Cal.App.3d 259 (issuance of a building permit for a 
construction project was discretionary because the city could require project modifications to 
address environmental impacts).  Thus, the District should eliminate Rule 2-1, Section 311’s 
exemption for CEQA review of permitting decisions.   
III. The District’s Permitting Rules Should Be Revised to Regulate Particulate Matter 
More Protectively. 
Particle pollution is a major concern for the Bay Area’s overburdened communities.  The 
District acknowledges that “[h]ealth studies indicate that fine particulate matter (PM) is the air 
pollutant that poses the greatest health risk to Bay Area residents.”5  However, the Concept Paper 
is unclear about what, if anything, the District is proposing to do to revise the permitting rules to 
more adequately protect public health from exposures to PM2.5 and PM10.   
The District’s Advisory Council on Particulate Matter recently recommended treating 
PM2.5 as a toxic air contaminant.  Advisory Council Particulate Matter Reduction Strategy 
Report (December 16, 2020) at 9.  The Advisory Council has also implored the District to 
address PM pollution in impacted communities by, among other things: (1) conducting 
“community-level exposure and health impact assessments with local engagement for all highly-
impacted communities;” (2) considering “cumulative community PM impacts in permitting 
processes;” and (3) establishing more “protective . . . PM2.5 concentration targets consistent 
with findings based on scientific evidence (e.g., an annual average of as low as 8 μg/m3).”  Id.  
For many years, Bay Area communities have been making these and other similar 
recommendations.  In addition, as community advocates have suggested, the cumulative impacts 
analysis for permitting should include an equity checklist to ensure that equity is a paramount 
consideration throughout permitting.   
Nevertheless, the District has failed to adopt these science-based and health protective 
recommendations.  The Concept Paper likewise does not commit to revising the rules to address 
PM2.5’s toxic health impacts or lowering PM2.5 concentration targets.  The District does not 
even mention PM2.5 in the Concept Paper’s discussion of reducing cancer risk in overburdened 
communities.  See Concept Paper at 15-22.  As a result, the Concept Paper’s statements 
concerning Bay Area cancer risks (pp. 5-9) are inaccurate because the District has not treated 
 
5 Particulate Matter (PM) and PM Planning: Frequently Asked Questions, available at 
https://www.baaqmd.gov/~/media/files/planning-and-research/plans/pm-planning/pm-frequently-
asked-questions.pdf. 
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PM2.5 as a toxic pollutant despite overwhelming scientific evidence about PM2.5’s 
carcinogenicity.   
The permitting rules should be revised to protect overburdened communities from 
particulate pollution.  At a minimum, the District should adopt the Advisory Council’s and 
communities’ recommendations above.   
IV. The District’s Permitting Rules Should Be Revised to Ensure Meaningful Notice to 
Affected Residents. 
The permitting rules should be revised to ensure that robust efforts are made to provide 
notice to community members potentially affected by proposed sources and modifications to 
sources that increase emissions.  The District’s current notice practices are insufficient.  For 
instance, permit application documents are not available on the District’s website.  In addition, 
the District does not notify the public about proposed permits unless the facility is located within 
1,000 feet of a school.  See Concept Paper at 22.  These failures to conduct basic public outreach 
regarding permitting decisions affecting vulnerable communities are unacceptable.   
The District’s notice procedures fall far short of other California Air District public 
notice efforts.  For example, the San Joaquin Valley Air Pollution Control District sends public 
notifications of its proposed permitting decisions by email to interested parties along with links 
to the relevant permitting documents on its website and allows for a public comment period.  The 
San Joaquin Valley Air Pollution Control District’s notices include authorities to construct and 
CEQA documents.  By contrast, the District only provides public notice of permitting 
applications for new or modified source of toxic air contaminants located within 1,000 feet of a 
school site, as required by state law.  See Concept Paper at 22.  Moreover, the District’s website 
does not provide access to the relevant documents for permit applications.  The District’s notice 
practices are inadequate.   
The District says that it is considering providing enhanced public notice based on a lower 
cancer risk threshold and when the proposed facility is located in an overburdened community.  
Concept Paper at 22.  These proposals should be adopted immediately.  The District should, at a 
minimum, revise the permitting rules to require that the public is notified of all proposed 
permitting decisions by email and provide the permitting documents on its website.  The rules 
should also be revised to require the District to conduct a public meeting about proposed permits 
in overburdened communities if requested by the affected community.  Finally, District funds 
should be allocated to community groups and individuals in overburdened communities to enable 
interested parties to participate in District permitting proceedings.  This is important because 
community members often lack resources sufficient to enable them to engage in the agency 
proceedings that affect them.  We ask the District to implement these recommendations 
promptly.   
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V. The District Should Enhance Public Access to Permitting Records.  
The permitting rules should be revised to require the District to improve public access to 
permitting records.  This is particularly important given the serious concerns that have been 
raised about the District’s record retention practices.  See, e.g., CBS SF Bay Area, 
Whistleblowers Claim Bay Area Air Quality Management District Improperly Disposed Of 
Records (May 12, 2019).  Again, unlike other California Air Districts, the District’s website does 
not provide access to permitting documents other than Title V facilities (and even those Title V 
facility documents are incomplete).  The rules should be amended to address the District’s failure 
to provide access to permitting documents and failure to retain relevant documents.   
 For decades, community members have expressed their frustration with the District’s 
recordkeeping and resistance to providing public access to documents.  The District is frequently 
unable to locate permits for facilities, including major toxic polluters in overburdened 
communities such as Gallagher and Burk and the AB & I Foundry in East Oakland.  In addition, 
the District’s responses to simple Public Records Act requests for permitting documents are 
significantly delayed and often incomplete.  This is in stark contrast to other California air 
districts that typically provide responsive records expeditiously.  In fact, the District still appears 
to lack a centralized records system, which means the records department is often unable to 
respond timely to requests.  See ELJC, Concrete Production and the Regulatory Role of the Bay 
Area Air Quality Management District (May 25, 2017) at 7.6  The District’s website should also 
provide access to emissions inventories for all facilities, not just major sources and toxic sources.   
In sum, the District’s rules should be revised to correct the District’s deficient records 
practices.  The rules should require that: (1) all permitting documents (including applications, 
engineering evaluations, email correspondence with the facility, and accompanying data and 
reports) be posted on the District’s website; (2) the District retain all permitting records for 
operating facilities indefinitely; (3) emissions inventories be provided on the District’s website 
for all facilities; and (4) the District promptly provide permitting records to the public upon 
request.  In addition, the rules should state that for any facility or source for which the District 
cannot locate the permit, the facility must undergo permitting anew.   
VI. The Rules Should Be Revised to Require the District to Take Timely and 
Meaningful Enforcement Actions Against Facilities That Violate Permit 
Requirements. 
The District’s rules should be revised to ensure that the District takes enforcement actions 
against facilities that do not comply with permitting requirements.  The District’s enforcement 
efforts as to facilities that do not comply with permitting requirements, such as failing to obtain 
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Justice Clinic’s reporting on the District’s inadequate oversight of concrete facilities in the Bay 
Area highlights some of these insufficiencies.  See ELJC, Concrete Production and the 
Regulatory Role of the Bay Area Air Quality Management District (May 2020).7 
For example, when facilities are caught operating without a permit, the District often fails 
to enforce the rule requiring such facilities to submit a complete application within 90 days. 
Rather, the District allows the applicant multiple opportunities to cure information gaps.  Id. at 
10.  The District’s practice has created endless loops of back-and-forth between the District and 
applicants that result in no permits being issued for years.  Id. at 8-11.  In the meantime, the 
companies continue to operate and pollute without appropriate emission limits.  Id.  Similarly, 
the District often substantially delays taking enforcement actions.  Even when the District does 
take enforcement action against facilities for permit violations, it typically settles for nominal 
penalties.  Id. at 12.  These enforcement practices are deficient.   
Accordingly, the District’s rules should be revised to enhance enforcement efforts.  For 
example, any permit application submitted for an unpermitted source that is not complete after 
90 days should be canceled, preventing the source from operating.  Likewise, permits to operate 
should be revoked immediately when permitting errors occur.  For instance, on several occasions 
the AB & I facility in East Oakland appears to have provided inaccurate information to the 
District during initial source permitting as well as during subsequent modifications to sources, 
resulting in permitting errors that were not discovered until years later.  The rules should confirm 
that permits to operate will be revoked in such circumstances.   
Furthermore, the rules should prohibit the District from settling significant permitting 
violations for nominal penalties.  The rules should ensure that the District’s settlements include 
appropriate penalties that reflect the seriousness and duration of the violation, as well as 
measures to mandate compliance with permit limits and to mitigate the effects of the facility’s 
past violations.  In addition, the District should establish a mitigation fund derived from the 
payment of penalties in civil and criminal matters, directed towards the impacted surrounding 
community.  As in the District’s April 2001 settlement with Mirant Potrero, LLC, this mitigation 
fund could be earmarked for clean air projects to offset the harmful impact of excess emissions 
caused by violations.  The District should promptly make these recommended revisions to its 
rules.   
VII. The District Should Conduct a Review of its Health Risk Assessment Guidelines. 
 The District proposes to update its Health Risk Assessment (HRA) Guidelines to 
incorporate the 2015 OEHHA guidelines for gasoline dispensing facilities.  Concept Paper at 23.  
However, given that these guidelines form the foundation of the District’s toxic risk analysis, a 
more extensive evaluation of the District’s HRA Guidelines is warranted to ensure that 
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feedback on appropriate residential, worker, and sensitive receptor locations for HRAs 
conducted in CARE communities.  At a minimum, this should incorporate community feedback 
collected through public comment in response to facility HRAs under Rule 11-18.  
VIII. The District Should Eliminate Permitting Exemptions for Sources That Create a 
Public Health Burden. 
The District should revise its rules to eliminate permitting exemptions for sources that 
negatively impact CARE communities.  The District’s current rules exempt numerous sources 
that emit significant amounts of particulate matter and other pollutants.  See Rule 2-1, Section 
115.  These permitting exemptions facilitate the release of harmful toxins into already burdened 
communities by allowing unregulated, often unabated sources, to continue operation.  For 
example, the District’s rules exempt concrete facilities that process up to 5,000 tons of materials 
per year.  Id. Section 115.1, subd. (1.2).  Under this exemption, Argent Materials Inc. in East 
Oakland has been allowed to continue its concrete crushing operations despite emitting over 
thirty-three pounds of PM10 into Oakland’s air every day.  See Argent Materials Application 
29851 for Stockpiles (June 2019).   
Exemptions for sources such as Argent Materials that emit significant amounts of 
particulate matter, especially in overburdened communities, should be eliminated unless the 
District demonstrates with certainty that the sources do not harm public health.  Evaluating and 
permitting previously exempt sources that affect public health is in line with the District’s own 
recommendation for “lowering the allowable project cancer risk to less than the current value of 
10 in a million at permitting projects in overburdened communities.”  See Concept Paper at 17. 
For example, AB & I Foundry’s pipe casting operation (Sources S-53, S-54, S-55, S-56, and S-
57) is responsible for 80% of the cancer risk to residents, students, and employees of East 
Oakland.  See Table 2 of Draft HRA for AB & I.  
Accordingly, the District should revise its rules exempting numerous sources that cause 
significant health impacts in overburdened communities.  See Rule 2-1, Section 122.  Permit 
exemptions that are contrary to scientific evidence of public health burdens should be eliminated.  
We urge the District to review and update its permitting exemptions every five years in response 
to scientific evidence of public health impacts.  For these reasons, the permitting exemptions in 
the rules must be eliminated when they negatively impact overburdened communities.   
IX. The District Should Impose a Moratorium on Permitting Applications in CARE 
Communities Until the Permitting Rules Are Revised. 
The District should place a moratorium on permitting applications for sources that 
propose to increase emissions in CARE communities.  The moratorium should be in place until 
the District revises its permitting rules to address community recommendations including, at a 
Bay Area AQMD 
May 28, 2021 




   
 
minimum, that the District incorporate cumulative impacts analysis, an equity checklist, 8  and 
health impacts assessments9  into the permitting process in CARE communities.   
The District says that a moratorium is “not currently a regulatory option.”  Concept 
Paper, App. B at 2.  We disagree.  The District does not support its vague “regulatory option” 
claim with any legal authority.  In fact, the District has ample authority to refuse to grant permit 
applications that would negatively impact community health.  The District is authorized to 
prevent and abate air pollution that causes “discomfort or health risks to . . . a significant number 
of persons or class of persons.”  Health & Safety Code § 40001(b).  Thus, the District can 
impose a moratorium to curtail the acute health risks posed by air pollution in overburdened Bay 
Area communities.   
The District also asserts that a moratorium is unnecessary because it “has identified 
potential changes to Rule 2-5 that would be responsive to community advocates’ calls to 
consider the fact that people live nearby large industrial facilities, and that large industrial 
facilities that harm community health should not be allowed to increase risk in the community 
via Air District-permitted projects.”  The District fails to identify these “potential changes” to the 
permitting rules.   
The District’s refusal to impose a moratorium based on unidentified “potential changes” 
is disingenuous.  Community members and the PM Advisory Council have been imploring the 
District to make meaningful changes to the permitting rules for a very long time.  The District 
has not conducted a public education campaign on permitting for each of the nine Bay Area 
counties or CARE communities.  Although the District has held workshops for business and 
industry on permitting, it has not done so for CARE communities.   
The District’s failure to provide education and technical assistance to CARE 
communities—as it has done for business and industry—is unfair and contrary to California law.  
The District’s permitting program must be executed in “a manner that ensures the fair treatment 
of people of all races, cultures, and income levels, including minority populations and low-
income populations of the state.”  Pub. Res. Code § 71110; see also id. § 71111-71115; 
Government Code § 11135. “[E]nvironmental justice is not merely a box to be checked.”  
Friends of Buckingham v. State Air Pollution Control Bd. (4th Cir. 2020) 947 F.3d 68, 92.  As 
particularly relevant here, environmental justice under California law requires the District to 
“engag[e] and provid[e] technical assistance to populations and communities most impacted by 
 
8	See, e.g., Oakland Climate Action, Equity Checklist for the Priority Conservation Areas Section 
Process, available at http://oaklandclimateaction.org/wp-content/uploads/2015/06/Equity-
Checklist_6_19_15.pdf. 
	
9	See, e.g., Pew, HIAs and Other Resources to Advance Health-Informed Decisions: 
A toolkit to promote healthier communities through cross-sector collaboration (April 2018), 
available at https://www.pewtrusts.org/en/research-and-analysis/data-visualizations/2015/hia-
map?sortBy=relevance&sortOrder=asc&page=1. 	
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pollution to promote their meaningful participation in all phases of the environmental and land 
use decisionmaking process.”  Gov’t Code § 65040.12(e)(2)(C).   
The CARE communities most affected by the District’s permitting decisions should be 
provided with education, training, and technical assistance to allow them to meaningfully 
participate in the permitting process.  Without education and resources, the communities most 
harmed by air pollution cannot collaborate with the District to improve local air quality through 
the permitting process.  Therefore, we ask the District to immediately place a moratorium on 
permitting new or modified sources that increase pollution in CARE communities until the 
permitting rules are revised.  The moratorium should be in place until the District adopts, at a 
minimum, a cumulative impacts analysis that includes an equity checklist and a health impact 
assessment based on enhanced monitoring of local pollution levels.    
We urge the District to adopt the recommendations set forth above.  Should you wish to 
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